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V.

UHS CHI LDREN SERVI CES,

INC., et al.
Def endant s.
MEMORANDUM
EDUARDO C. ROBRENO, J. SEPTEMBER 11, 2009
BACKGROUND

Plaintiff Colony National Insurance Co. (“Plaintiff”)
is in the business of selling property and casualty insurance to
commercial policyholders. Plaintiff’s principal place of
busi ness of business is located in R chnond, Virginia. However,
Plaintiff regularly conducts business in the State of Tennessee.

Def endants UHS Children Services, Inc. d/b/a Universal
Heal th Services, Inc. (“UHS’) and Chad Youth Enhancenent Center,
Inc. (“Chad”), (collectively “Defendants”), own and operate a
behavi oral health center in Ashland, Tennessee. Chad is a
Tennessee corporation with its principal place of business
| ocated in Ashland, Tennessee, whereas UHS is a Del aware
corporation with its principal place of business |ocated in King
of Prussia, Pennsylvani a.

Plaintiff filed the instant action for declaratory



j udgnent agai nst Defendants relating to the scope of coverage of
an i nsurance policy issued to Defendants by Plaintiff.
Def endants are currently defendants in a wongful death |awsuit
pending in this district concerning alleged negligence with
respect to the use of inproper restraint and i nproper force while
Omega Leach, 111 was detained in the Chad youth detention center
in Ashl and, Tennessee (the “Underlying Action”).! The conpl aint
in the Underlying Action seeks both conpensatory and punitive
damages.

Def endants have multiple layers of general liability
i nsurance and Plaintiff provides Defendants with a second | evel
excess policy for the policy period April 30, 2007 through Apri
30, 2008, with limts of $10 mlIlion per occurrence in excess of
Def endants’ self-insured retention and first |evel excess policy
(the “Colony Policy”). The first named insured on the Col ony
Policy is UHS. Chad is an additional naned insured on the Col ony
Pol i cy.

On June 11, 2009, Defendants filed a conpl aint agai nst
Plaintiff in the Mddle District of Tennessee(the “Tennessee

Action”).? In the Tennessee Action, Defendants seek a declaratory

! This case currently is pending before the Honorable

Mtchell Goldberg and is styled as Paulette M Dol by as the
adm nistratrix of the Estate of Orega Leach, IIl v. Universa
Health Services, Inc. et al.,07-5288.
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24, 2009.

Def endant s subsequently anmended this conplaint on June



judgnent as to the applicability of the coverage provided
pursuant to the Colony Policy with respect to punitive danages.
The Defendants al so assert clains for breach of contract and
viol ation of certain Tennessee consuner protection statutes.

Fourteen days later, on June 25, 2009, Plaintiff filed
the complaint in this action seeking a declaratory judgment as to
(1) whether the Colony Policy provides coverage with respect to
punitive damages that may be awarded in the Underlying Action,
and (2) whether the Colony Policy requires coverage where the
Defendants’ first level excess insurance is not exhausted.

On July 10, 2009 Plaintiff filed a motion in the Middle
District of Tennessee seeking to have the Tennessee Action
transferred to this district (the “Transfer Motion”). The
Transfer Motion currently is pending in the Middle District of
Tennessee. On the same day, Defendants filed a motion to dismiss
this action on the ground that the “first-filed” rule mandates
that this action be litigated in the Middle District of

Tennessee.

1. APPLI CABLE LAW

Under the "first-filed" rule applied in the Third
Crcuit in cases of concurrent federal jurisdiction, the court
whi ch first has possession of the subject nust decide it. EEOC

V. Univ. of Pa., 850 F.2d 969, 971 (3d Cir. 1988); Crosley Corp.




v. Hazeltine Corp., 122 F.2d 925, 929 (3d Cir. 1941). Exceptions

to the rule are “rare.” EEQCC, 850 F.2d at 976. |In order to
depart fromthe rule, a show ng of “exceptional circunstances” is
generally required. [d. at 979. Established exceptions to the
first-filed rule include (1) forum shopping; (2) bad faith; (3)

t he second-suit having devel oped further than the initial suit;
and (4) the first-filing party acting in anticipation of an
immnent suit in a less favorable forum |d. at 976-77; Koresko

v. Nationwide Life Ins. Co., 403 F. Supp. 2d 394, 399 (E.D. Pa.

2005). “On bal ance, due consideration to the orderly

adm ni stration of justice counsels in favor of ordinarily
respecting the first-filed rule.” Koresko, 403 F. Supp. 2d at
400; see EECC, 850 F.2d at 979 (enphasizing that application of

the first-filed rule is the normrather than the exception).

[11. DI SCUSSI ON

Def endants argue that since the Tennessee Action
i nvol ves identical parties and the sane subject matter, the
first-filed rule dictates that the present action be dism ssed to
all ow the Tennessee Action to proceed in the original forum
Plaintiff responds that in light of the Underlying Litigation in
the Eastern District of Pennsylvania, it is nore practical and
expedient to have the present suit litigated in the sanme forum

The first-filed rule applies to the current action



since the parties are identical, both suits solely concern the
interpretation of the provisions of the Colony Policy,?® and the
conplaint in the Tennessee Action was filed 14 days prior to
Plaintiff's conplaint.* Furthernore, there is no indication that
exceptional circunstances exist to justify a departure fromthe

first-filed rule.

3 The conplaint filed in the Tennessee Action and the

current conplaint essentially are identical, except that
Plaintiff’s conplaint seeks an additional declaratory judgnment as
t o whet her exhaustion of Defendants’ first level of insurance is
required to trigger Plaintiff’s obligations under the Col ony
Policy. This additional issue does not create such a significant
di vergence in subject matter to negate the application of the
first-filed rule since the substance of both issues involves
interpretation of the terns of the Colony Policy. See Villari
Brandes & Kline v. Plainfield Specialty Holdings Il, Inc., No.
09- 2552, 2009 W. 1845236, at *6 (E.D. Pa. June 26, 2009) (citing
Shire U.S., Inc. v. Johnson Mattney, Inc., 543 F. Supp. 2d 404,
409 (E.D. Pa.2008)) (finding the first-filed rule is not limted
to mrror imge cases where the parties and the issues perfectly
align; rather the rule applies where the subject matter
substantially overlaps); G axoSmthKline Consuner Healthcare v.
Merix Pharm Corp., No. Cv. A 05-898, 2005 W 1116318, *9
(D.N.J. May 10, 2005) (“The crucial inquiry of the first-filed
rule is whether the issues substantially overlap; there is no
requi renent that the issues or the parties be identical.”)
(internal citation omtted). Defendants note that this
exhaustion issue currently is undisputed, and even if it becones
di sputed Plaintiff is entitled to adjudicate it as a counterclaim
for declaratory relief in the Tennessee Acti on.

4 Courts recogni ze the date of the original conplaint,

rat her than any anmended conplaints, as the determ native date for
purposes of the first-filed rule. See e.q., Schering Corp. V.
Angen, Inc., 969 F. Supp. 258, 267 (D. Del. 1997) (noting that
the point of inquiry for the first-filed rule is the original
conpl aint and not the anended conplaint); Plating Ress., Inc. V.
UTI Corp., 47 F. Supp. 2d 899, 904 (N.D. Onhio 1999) (internal
citations omtted).




First, significant contacts exist with Tennessee which
render it an appropriate forum including that the Col ony Policy
(1) was issued to a Tennessee nanmed insured (UHS); (2) includes a
Tennessee Conpany as an insured (Chad); and (3) provides surplus
I ines i nsurance coverage pursuant to rel evant Tennessee insurance
statutes. See Defs.’” Mdt. to Dismss p. 5. Inportantly, there
is no indication that the Tennessee Action was filed to obtain a
substantive | egal advantage pursuant to choice of |aw principles.

See EEQC, 850 F.2d at 978; Kimv. Kim 324 F. Supp. 2d 628, 636

(E.D. Pa. 2004) (refusing to depart fromthe first-filed rule
where no evidence existed that plaintiff filed in a particul ar
forum*“to avoid unhel pful law or benefit fromfavorable |aw’).
Therefore, a charge of bad faith or forum shopping is

i nappl i cabl e under these circunstances.

Second, the Tennessee Action and the current suit were
filed only 14 days apart and are both still in the pleadings
phase. Moreover, the Tennessee Action has progressed further in
that an initial case managenent order has been entered. Thus,
there is no justification to depart fromthe first-filed rule on
the basis that this proceedi ng has advanced further in conparison
to the Tennessee Action.

Third, there is no indication that the Tennessee Action
constitutes an inproper anticipatory filing. Al though courts

view actions for declaratory judgnent instituted shortly before a



second-filed action with caution, “sonme evidence that a first-
filed case was filed for the purpose of forum shopping or bad
faith is necessary before courts find it was inproperly
anticipatory.” Koresko, 403 F. Supp. 2d at 401. Here, the basic
nature of the coverage action necessitates that the relief sought
by the Defendants in the Tennessee Action be in the formof a
decl aratory judgnent. Mreover, a wongful anticipatory filing
generally is sufficient to warrant a departure fromthe first-
filed rule only in the context of a “race to the courthouse” to
gai n an advantage. See EEOC, 850 F.2d at 977 (refusing to apply
the first-filed rule where the original suit was filed in
response to an i nm nent subpoena enforcenent action); EMC Corp.

v. AWAC Chem Co., 379 F. Supp. 2d 733, 744-45 (E.D. Pa. 2005)

(departing fromthe first-filed rule where the first-filer
comrenced suit during ongoing settlenment negotiations within the
response tinme of the opposing side’s cease-and-desist letter in
an effort to circumvent the jurisdiction of the latter court);

Phot oMedex, Inc. v. St. Paul Fire & Marine Ins. Co., Cv. A No.

09-896, 2009 W. 2326750, *6-9 (E.D. Pa. July 28, 2009) (finding
that a first-filed suit intended to preenpt a civil action during
settl ement negotiations constituted “procedural ganmesmanshi p”
which justified departure fromthe first-filed rule).

Here, there is no evidence indicating that the parties

had initiated settl enment discussions prior to the conmencenent of



the Tennessee Action. Plaintiff provides no evidence suggesting
t hat Defendants anticipated that Plaintiff intended to file the
instant action at the tinme Defendants filed the original
conpl ai nt.

Finally, Plaintiff’s argunent that conveni ence and
efficiency mlitate in favor of departure fromthe first-filed
rule is unavailing. The Defendants’ choice of forumis
reasonable and will not unduly burden Plaintiff’s ability to
litigate this matter. The current litigation involves a purely
contractual dispute between the parties and is secluded fromthe
factual issues prevalent in the Underlying Action. Plaintiff’s
principal contention with respect to the judicial econony of
preserving this action in the Eastern District of Pennsylvania
rat her than Tennessee relates to the availability of w tnesses.
This argunent is nore appropriate in the context of the Transfer
Motion and does not create the “exceptional circunstances”
necessary to justify departure fromthe first-filed rule.®

Plaintiff requests that in the alternative to
di sm ssing the case, the Court should delay its ruling until the
resolution of the Transfer Mdtion so that if the Transfer Mdtion

is granted, the Tennessee Action can be consolidated with the

5 Def endants raise a claimfor violation of Tennessee

statutory | aw which woul d have to be adjudicated as a conpul sory
counterclaimin the current action. The application of Tennessee
law by this Court constitutes a valid consideration with respect
to Plaintiff’'s judicial econony argunent.

- 8 -



current case. Once it is determned that the first-filed rule
applies, and no rel evant exceptions exist, a court may (1)

di sm ss the case without prejudice, (2) stay the case for the
duration of the first-filed matter, or (3) transfer the case to
the forumof the first-filed action pursuant to 28 U S.C. §
1404(a). Koresko, 403 F. Supp. 2d at 403. A date for the
Transfer Mtion has not yet been set but the initial case
managenent order has been entered by the Tennessee court. It
does not appear that dism ssing the instant case w t hout
prejudi ce would unduly burden Plaintiff’s ability to resune the

case in this district if the Transfer Mtion is granted.

| V. CONCLUSI ON
For these reasons, Defendants’ nmotion to di sm ss shal

be granted. An appropriate order will issue.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CCOLONY NATI ONAL | NSURANCE, : ClVIL ACTI ON
COMPANY, ) NO. 09-2916

Pl aintiff,
V.

UHS CHI LDREN SERVI CES,
INC., et al.

Def endant s.
ORDER
AND NOW this 11th day of Septenber 2009, upon
consi deration of Defendants’ notion to dism ss (doc. no. 3), and
Plaintiff’s response thereto, it is hereby ORDERED t hat

Def endants’ notion is GRANTED, and the Conplaint is hereby

DI SM SSED wi t hout prejudice.®

AND I'T | S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

6 This Order and the acconpanyi ng nenorandum r educe to

witing and further explain the basis for the oral order issued
fromthe bench on Septenber 4, 2009.
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